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EXEMPTION FROM INCOME TAX 
 
Section 23(e) 
 
Section 23 of the Income Tax Assessment Act 1936 (as amended) exempts from tax income of: 
  · Religious 
  · Scientific 
  · Charitable, or  
  · Public Educational Institutions. 
 
Institution 
 
Young Men's Christian Association of Melbourne v. FC of T (1926) 37 CLR 351 held that for 
the purposes of this sub-section, "institution" was to be given its ordinary meaning.  The Shorter 
Oxford English Dictionary defines "institution" to mean an establishment, organisation or 
association instituted for the promotion of some object, especially one of public utility, religious, 
charitable, educational, etc.  The Courts went on to give examples of such institutions being 
churches, schools, colleges, hospitals and asylums. 
 
Further cases qualified the meaning of "institution" as follows: 
 
· Stratton v. Simpson (1970) 125 CLR 138 held that the term institution connotes more than 
a mere trust. 
 
· Pamas Foundation (Inc) v. DFC of T 92 ATC 416 held that the term institution was 
greater than a structure controlled or operated by family members and friends. 
 
Religious 
 
The Courts have not developed any single criteria for determining whether or not an institution 
is "religious".  A number of different tests were developed by the High Court in The Church of 
the New Faith v. Commissioner of Payroll Tax (Vic) 83 ATC 4652.  In following this decision, 
the Commissioner in Taxation Ruling TR 92/177 considers that a body is a religious institution 
if: 
 
(a) its objects and activities reflect its character as a body instituted for the promotion of some 
religious object; and 
 
(b) the beliefs and practices of the members of that body constitute a religion. 
 
In following the abovementioned decision, the Commissioner considers the two most important 
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factors in determining whether the beliefs and practices of members constitute a religion are: 
 
· belief in a supernatural being, thing or principle; and 
· acceptance of canons of conduct in order to give effect to that belief. 
 
Income Tax Order 1074 provides that the following are exempt as religious institutions: 
 
· All churches, religious orders and Sunday schools; 
 
· Societies existing mainly for the encouragement of wider circulation of the Holy 
Scriptures; 
 
· A woman's mission union and organisation of the church including the profits of a 
business carried on by the union. 
 
Scientific 
 
In determining whether an institution is "scientific", the Courts have looked to the institution's 
objects and activities.  In a number of cases, often the objects are partly scientific and partly 
professional and therefore, it is necessary to determine which are the main objects and which are 
only incidental (Farmer v. Juridical Society of Edinburgh (1914) 6TC 467, Australian Dental 
Association (NSW Branch) v. FCT (1934) 3 ATD 114, Royal Australasian College of Surgeons 
v. FC of T (1943) 68 CLR 436). 
 
Charitable 
 
The word "charitable" has a technical, legal meaning which differs from its meaning in common 
parlance.  The question of whether a body is established for charitable purposes is one of law 
(Royal Choral Society v. I R Commissioners (1943) 25 TC 263).  Once again therefore, it is 
necessary to look to the objects for which the entity was established and should the dominant 
object be that the institution was established for charitable purposes, then that institution would 
be held to be charitable. 
 
Broadly, the Commissioner in Taxation Determination TD93/11 classifies charitable trusts under 
four main headings: 
 
· Relief of poverty. 
· Advancement of education. 
· Advancement of religion. 
· Other purposes beneficial to the community. 
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An essential condition of a charitable trust is that the trust must be of public benefit. 
 
Public Educational 
 
There are two requirements in order to fall within this category, these being: 
 
· Public:  does not necessarily mean the whole community, but may mean a section of the 
community. 
 
· Educational:  much wider than mere book learning. 
 
In Chesterman v. FC of T (1923) 32 CLR 362, the Courts held that "public educational" 
purposes connoted a sense of imparting knowledge or assisting and guiding the development of 
body or mind.  This provides a very wide field for what constitutes a public educational 
institution and extends from primary schools through to universities. 
 
In Income Tax Order 1074 it is stated that the following are exempt: 
 
· Mechanical Institutes; 
· Universities, Colleges, Schools managed by public bodies; 
· Academics or Colleges of Music. 
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EXEMPTION FROM OTHER TAXES 
 
Sales Tax 
 
Sales Tax is a tax on new goods.  It does not apply to services.  In relation to new goods, there 
are two types of exemptions that apply: 
 
1. Unconditional Exemption Items - This refers to goods that no matter who uses them or 
how they are used, sales tax will not be payable; and 
 
2. Conditional Exemption Items - This refers to goods that may be exempt, depending on the 
type of organisation using those goods, (eg. religious or charitable institutions, schools or 
universities run by non-profit organisations), or how they are used, eg. as a Business Input. 
 
Accordingly, in the Sales Tax area, most institutions that are the subject of this paper will be 
exempt from sales tax on new goods because of the type of institution they are.  However, it still 
needs to be borne in mind that not all goods purchased by these organisations will be exempt 
from tax.  Examples of the types of goods that tax will be payable on are: 
 
· Any goods purchased for the purposes of resale. 
 
· Any goods that are purchased for use by the institution for a duration of less than two 
years, unless the useful life of those goods was less than two years or the period of use has 
the sanction of the Commissioner. 
 
Bank Accounts Debits Tax Exemption 
 
The Bank Account Debits Tax Administration Act 1982 provides that on application, a 
Certificate of Exemption may be issued by the Commissioner in respect of a cheque account 
with a bank in the name of a person, body or institution eligible for exemption from the Bank 
Accounts Debits Tax. 
 
An exemption is available pursuant to Section 11 of that Act.  To qualify for exemption, the 
account must be one in respect of which the Commissioner is satisfied that all debits to it have 
been or will be either exempt debits or excluded debits.  Broadly, it is within the definition of 
excluded debits that entities falling for exemption under Section 23(e) of the Income Tax 
Assessment Act 1936 (as amended) would seek exemption. 
 
Broadly, religious institutions which are exempt under sub-section 23(e) of the Income Tax 
Assessment Act 1936 (as amended) will be eligible for exemption from Bank Debits Tax in 
respect of debits to cheque accounts which otherwise qualify under the definition of the 
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excluded debit.  An excluded debit in the context of religious institutions is a debit made in 
relation to a transaction carried out by or on behalf of the institution wholly or exclusively in 
furtherance of the objects of the religious institution. 
 
Pursuant to Miscellaneous Tax Ruling MT 2002, the Commissioner accepts that, as a general 
rule, debits to bank accounts operated by or on behalf of a religious institution will be transacted 
wholly and exclusively in furtherance of the objects of that institution.  Further, the 
Commissioner for Taxation accepts various groups operating under the control of religious 
institutions or within their constitutional framework will also qualify for such exemption. 
 
An exemption from bank account debit tax will not, however, extend to sporting clubs or groups 
associated with or sponsored by the churches, eg. parents and citizens groups. 
 
Public Benevolent Institutions and Public or Non-Profit Hospitals will be eligible for exemption 
from the Bank Debits Tax.  Further, schools, colleges and universities providing full time 
education for students (including pre-schools) will also qualify. 
 
Payroll Tax 
 
Payroll tax is levied on employers based on wages paid to their employees.  It is imposed at a 
State Government level.  Each Australian state has different rules under which payroll tax is 
imposed and collected. 
 
The wages liable to payroll tax under the Queensland legislation are wages that are: 
 
· paid or payable in Queensland, not being in respect of services performed or rendered 
wholly in one other state; 
 or 
 
· paid or payable elsewhere than in Queensland in respect of services performed or rendered 
wholly in Queensland. 
 
In Queensland, an employer is required to register with the Office of State Revenue where it 
pays more than $13,462 wages per week nationally and some part of these wages is in respect of 
services rendered in Queensland. 
 
Payroll tax is then levied at 5% of gross payroll reduced by $700,000.  However, this threshold 
is decreased by $1 for every $3 of payroll in excess of the $700,000, ie. $700,000 annual 
threshold does not apply to annual payrolls in excess of $2.8 million dollars. 
 
The Act provides relief for an employer from their requirement to pay payroll tax on certain 
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types of wages paid or payable by such institutions as: 
 
· a public hospital  
· an exempt charitable institution (eg. a public benevolent institution, an institution with its 
principal object being the relief of poverty, etc). 
 
Fringe Benefits Tax 
 
Fringe Benefits Tax is another tax levied on employers based on the value of certain fringe 
benefit they or their associates have provided to their employees in connection with their 
employment. 
 
There are few employers who are exempted from Fringe Benefits Tax.  These include, public 
benevolent and religious institutions.  In this respect, religious institutions are not subject to 
fringe benefits tax on benefits provided to a minister of religion or a member of a religious order, 
where the benefit is provided on account of that person's religious duties.  Further, benefits 
provided by public health authorities are also exempt from fringe benefits tax. 
 
Where employers are not exempt from fringe benefits tax, then currently fringe benefits tax is 
levied at the rate of 48.25% on the taxable value of the fringe benefits provided.  Generally, the 
taxable value of a benefit is the amount of expenditure incurred, but may differ, eg. cars are 
subject to a special formula.  Also, fringe benefits tax is currently not deductible. 
 
However, from 1 April 1994, the taxable value of fringe benefits will be increased.  The value 
will be grossed up by a factor of 1.94.  This factor is equal to 1/(1 - FBT rate).  The grossed up 
taxable value is then multiplied by 48.4% fringe benefits tax rate to calculate an employer's 
fringe benefits tax liability.  In addition, from 1994 a deduction will be allowable for the amount 
of the fringe benefits tax paid by the employer.  In respect of exempt employers, a rebate of 48% 
is allowed. 
 
EFFECT OF INCOME TAX EXEMPTION 
 
Where, by virtue of Section 23(e) an institution is a religious, scientific, charitable or public 
educational institution, its income is exempt from income tax.  Accordingly, there is no 
requirement to lodge an income tax return for the entity.  Further, such entities are exempt from 
Capital Gains Tax by virtue of Section 160Z(8). 
 
TAX DEDUCTIBILITY OF GIFTS TO ORGANISATIONS 
 
Section 78 of the Income Tax Assessment Act provides for the deductibility of certain gifts or 
contributions to various bodies. 
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Under the Tax Simplification Process, Section 78 has recently been re-written.  Broadly, this 
Section provides for gifts to the value of $2 or more to be deductible where made to a fund, 
authority or institution in Australia mentioned in any of the tables outlined in that provision. 
 
Broadly, the tables deal with the following areas/industries: 
 
· Health 
· Education 
· Research 
· Welfare & Rights 
· Defence 
· The Environment 
· Industry, Trade and Design 
· The Family 
· International Affairs 
· Sports and Recreation 
· Philanthropic Trusts 
· Cultural Organisations. 
 
These tables outline both general and specific funds, authorities or institutions to which the gifts 
can be made and any special conditions attaching to those gifts in order to secure a tax 
deduction. 
 
In order for a fund, authority or institution to fall within this section, an application to the 
Australian Taxation Office is required. 
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These Working Papers are available at the cost of $10.00 each from The Program on Nonprofit Corporations, 
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